
ETHICS: WHAT DO YOU DO WHEN A QUALIFIED U.S. WORKER APPLIES? 
 
By R. Blake Chisam 
 
 It seems pretty clear that PERM wasn't put in place to allow employers to engage 
in cafeteria–style recruitment practices—I'll take a little of this successful ad, and that 
one, too, but, no thanks, I don't want to use the one over there, you know, the one that 
didn't work. No, this kind of practice would seem to defeat the whole purpose of the 
PERM process, which is to establish that you advertised in good faith for a position and 
were unable to find any U.S. workers who were qualified for the job and who were 
willing, able and ready to take it. I find such an approach problematic and, to be frank, 
more than a at least a little risky  
 
 Why do I think it's risky for an employer to choose, cafeteria–style, the ads it 
wishes to use? For one thing, it seems to me that the employer would be exposing itself to 
a citizenship discrimination claim. There's no doubt that U.S. workers who apply for a 
job in response to an advertisement run for a labor certification case can claim they 
weren't hired because they were U.S. citizens. Do you want to be responsible for 
permitting clients not to disclose obviously relevant and material facts, in this case, such 
as advertising that produced qualified U.S. workers? Now, assume for a moment that you 
readvertise the position the week after rejecting a qualified U.S. worker and that you then 
safely conducted the rest of the required recruitment under PERM. You file the 
application, let's say, a mere 60 or so days after the bad ad. What would you do if the 
Labor Department noticed the bad ad and, as a result, asked you for documentation of all 
recruitment undertaken in the 180 days before filing? I'm not sure this would be merely a 
red–faced, "gotcha" kind of moment. Me, I'd be scared as hell—about getting prosecuted, 
disbarred, getting the case denied, subjecting the employer to supervised recruitment and 
so on. Can you imagine trying to explain the Labor Department's request and its potential 
consequences to your client? Heck, you can't even just ignore the request and let the 
application fade into the sunset. You'd be exposing your client to supervised recruitment 
for the foreseeable future. 
 
 In addition, the Labor Department could use your failure to wait at least 180 days 
after the bad ad ran as evidence that the employer didn't conduct its recruitment campaign 
in good faith and that the job opportunity wasn't really open to U.S. workers, or even that 
the job opportunity involved unlawful citizenship discrimination. That would sound the 
death knell for the application. It could also lead to other nasty consequences, like 
prosecution. On balance, therefore, I favor a full documentation practice, by which I 
mean that I want to be able to fully document every recruitment step taken, whether 
disclosed on Form 9089 or not, within the 180 day period before the filing of a PERM 
application. I hope you do too. 
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